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case does not come within their scope. It is suggestive that the sec- 
tion in which they appear has the caption 'Operation of Motor Ve- 
hicles,' St. 1909, c. 534, § 9. We are of opinion that the plaintiff's ac- 
tion, in pushing his disabled motorcycle along the street, did not 
bring him within the language or the purpose of the statute." 



Vendor and Purchaser — Right of Purchaser to Damages for Loss 
of Bargain. — In Crenshaw v. Williams, 231 S. W. 45, the Court of 
Appeals of Kentucky held that where vendor in making contract to 
convey land acts in good faith, and is guilty of no positive or actual 
fraud in the transaction, but is unable to perform because of inability 
to convey a good title to the land, the purchaser cannot recover as 
damages the difference between the market value of the land and the 
contract price; that is, damages for the loss of his bargain. 

The court said in part: 

"In no case has this court permitted the recovery in such cases of 
any increase in the market value of the land above that which was 
agreed to be and was actually paid. New Domain Oil & Gas Co. t. 
McKinney, 188 Ky. 183, 221 S. W. 245 (and cases therein referred 
to); Helton v. Asher, 135 Ky. 751, 123 S. W. 285; Sullivan v. Hill, 112 
S. W. 564, 33 Ky. Law Rep. 962, and Robertson v. Lemon, 2 Bush, 
301. If no other value may be taken into consideration in estimating 
the damages to the covenantee in a suit by him upon the breach of a 
warranty actually made than that agreed upon by the parties as a con- 
sideration for the conveyance of the land, it is difficult to perceive the 
reason for the application of a different rule where the obligation sued 
on, instead of being an executed warranty, is only an agreement to 
execute one. It is the absence of any semblance of logical distinction 
between the two cases that influenced the English courts in an early 
day, and the courts of most of the states of the Union, including this 
one, to adopt the rule first above stated, i. e., denying substantial dam- 
ages because of increased market value of the land in a suit for the 
breach of a contract to convey it where the vendee was guiltless of 
active fraud and acted in good faith. The earliest English case com- 
ing under our observation so holding is Flureau v. Thornhill, 2 W. Bl. 
1078. That case has since been followed by those of Pounsett v. 
Fuller, 17 C. B. 660; Walker v. Moore, 10 Barn. & C. 416; Sikes v. 
Wild, 1 Best & S. 587; s. c, 4 Best & S. 421; Bain v. Fothergill, L. 
R. 6 Exch. 59; s. c, L. R. 7 H. L. 158; Engell v. Fitch, L. R. 4 Q. B. 
659, 10 B. & S. 738, and Jones v. Gardner, 1 Ch. 191, 71 L. J. Ch. 93, 
86 L. T. Rep. N. S. 74. In support of the above rule and for a list 
of cases, both English and American, supporting it, we refer to the 
note to case of Beck v. Staats, 16 L. R. A. (N. S.) on page 771; 39 
Cyc. pp. 2105-2111, inclusive, and 27 R. C. L. 633-634. In the last 
work cited, in stating the general rule, the text says: 
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" 'A distinction is usually made as regards the general damages re- 
coverable between cases where the vendor acts in good faith in enter- 
ing into the contract and cases where good faith is wanting. In the 
former case it is held that the measure of damages is the amount of 
the purchase money paid with interest, thereby denying to the pur- 
chaser any recovery for the loss of his bargain. This is the rule laid 
down in the early English case of Flureau v. Thornhill (2 W. Black, 
1078) decided in 1775 and subsequently followed in that country, and 
has been adopted in most jurisdictions in this country, and in Canada.' 

"See, also, note to the case of Ontario Asphalt Block Co. v. Mont- 
reuil, Ann. Cas. 1917B, 852, on page 860. The above authorities, in 
addition to containing references to cases from the courts of various 
states of the Union, England and Canada, also show that some of the 
states have adopted the rule by statute. 

"Coming now to the opinions in our court the first case directly in 
point seems to be that of Allen v. Anderson, 2 Bibb, 415, which was 
a suit on a contract similar in all respects to the one now under con- 
sideration. After referring to the case of Cox's Heirs v. Strode, 2 
Bibb, 276, 5 Am. Dec. 603, which was a suit for breach of warranty of 
title, and in which it was first held that the value as fixed by the con- 
sideration agreed to be paid should measure the criterion of damages, 
the opinion says: 

" 'On a covenant to convey, where the vendor is without fraud in- 
capable of making a title, the rule should be the same. In either case, 
the real damage the party has sustained is the purchase money, with 
interest from the time it was paid. In reason there exists no distinc- 
tion between the two cases; a purchaser before the seller completes 
his engagement is not entitled to compensation for the fancied good- 
ness of his bargain, which he may suppose he has lost, more than he 
is after it is completed. As to the damages that ought to be recovered 
on a covenant to convey, see the case of Flureau v. Thornhill, 2 Black, 
Rep. 1078.' * * * 

"Other cases in point are Kelly's Heirs v. Bradford, 3 Bibb, 317, 6 
Am. Dec. 656; Goff v. Hawks, 5 J. J. Marsh, 341; Combs v. Tarlton's 
Adm'rs, 2 Dana, 464; Herndon v. Venable, 7 Dana, 371; Triplett v. 
Gill, 7 J. J. Marsh, 438; Rankin v. Maxwell, 2 A. K. Marsh, 488, 12 
Am. Dec. 431; Booker's Adm'r v. Bell's Ex'rs, 3 Bibb, 173, 6 Am. 
Dec. 641; and Grundy v. Edwards, 7 J. J. Marsh, 368, 23 Am. Dec. 409." 

[Note. — It is the general common-law rule that the measure of 
damages for breach of contract is the actual loss sustained at the time 
of the breach. Hall v. Paine (1916), 224 Mass. 62, 112 N. E. 153, L. 
R. A. 1917C, 737. But an exception thereto, recognized in the instant 
case, is apparently supported by the numerical weight of authority, 
namely, that where a vendor who contracts to sell land believing he 
has title, fails to perform through honest inability to do so, he is not 
liable to the purchaser for loss of bargain. Flureau v. Thornhill (1775), 
2 W. Bl., 1078; Baldwin v. Munn (1829), 2 Wend. (N. Y.) 399, 20 
Am. Dec. 627; Ontario, etc., Co. v. Montreuil (1916), 52 Can. S. Ct. 



68 8 Virginia law register, n. s. [ May, 

541, Ann. Cas. 1917B, 852, and note; 30 Cyc. 2105; 27 R. C. L. 633. 
Some States have statutes to the same effect. Cal. Civ. Code, 1906, 
sec. 3306; S. D. Rev. Civ. Code, 1910, sec. 2298; Mont. Rev. Civ. Code, 
sec. 6054. A few courts have extended the rule to vendors who, know- 
ing they have no title, contract with the belief that they witl procure 
it in time for performance, hut who fail to do so. Bain v. Fothergill 
(1824), L. R. 7 H. L. 158, 43 L. J. (N. S.), Exch. 343, 31 L. T. R. 387, 
23 Wkly. Rep. 361; Rineer v. Collins (1893), 156 Pa. 342, 27 Atl. 28; 
Gerbert v. Trustees (1896), 59 N. J. L. 160, 35 Atl. 1121, 69 L. R. A. 
764, 59 A. S. R. 578; Sedgwick, Damages, 9th Ed. vol. 3, sec. 1009, p. 
2112; contra, Pumpelly v. Phelps (1869), 40 N. Y. 59, 100 Am. Dec. 
463; see also, Wall v. City, etc., Co. (1874), L. R. 9 Q. B. 249, 43 L. 
J. (N. S.), Q. B. 75, 30 L. T. R. (N. S.) 53; Arentsen v. Moreland 
(1904), 122 Wis. 167, 99 N. W. 790, 65 L. R. A. 973, 106 A. S. R. 951, 
2 Ann. Cas. 628 (where both knew the vendor had no title). But 
wilful inability to convey disentitles the vendor to the benefits of the 
rule, Engell v. Fitch (1869), L. R. 4 Q. B. 659, 10 B. & S. 738, 38 L. 
J. (N. S.), Q. B. 304, 17 Wkly. Rep. 894; contra, unless there is fraud, 
Thompson v. Sheplar (1872), 72 Pa. 160 (parol contract). The rule 
was originally based on the theory that because of the complicated 
nature of evidences of title to real estate, often rendering it difficult for 
the vendor to be certain of showing title, every contract for the sale 
of realty was impliedly conditioned upon the vendor's actually having 
title. Flureau v. Thornhill (1775), 2 W. BL, 1078. The> more recent 
authorities justify their holdings on the principle of stare decisis, Bain 
v. Fothergill (1874), L. R. 7 H. L. 158, 43 L. J. (N. S.), Exch. 243, 31 
L. T. R. (N. S.) 387, 23 Wkly. Rep. 261; or on grounds of public 
policy in that such contracts will be unduly discouraged by the fear 
of consequences that the vendor could not foresee, Morgan v. Bell 
(1892), 3 Wash. 554, 577, 28 Pac. 925, 16 L. R. A. 614; or on th« anal- 
ogy between this action and actions for breach of warranty, wherein 
the measure of damages is in most jurisdictions the contract price, 
Hammond v. Hannin (1870), 21 Mich. 374, 4 Am. Rep. 490. The 
minority view holds that the purchaser is entitled to recover full com- 
pensation for the loss of his bargain, without reference to the good 
faith of the vendor, on the theory that the vendor's liability is meas- 
ured by the contract; that he could stipulate against an unexpected 
inability to convey; and that the damage to the purchaser is the same 
regardless of whether the vendor acted in good faith or not. Fleck- 
ten v. Spicer (1896), 63 Minn. 454, 65 N. W. 926; Hopkins v. Lee 
1821), 6 Wheat. (U. S.) 109. 118, 5 L. Ed. 218; Doherty v. Dolan 
(1876), 65 Me. 87, 20 Am. Rep. 677; Hartzell v. Crumb (1886), 90 
Mo. 629, 3 S. W. 59; Hallett v. Taylor (1900), 177 Mass. 6, 5b N. E. 
154; Beck v. Staats (1908), 80 Neb. 482, 114 N. W. 633, 16 L. R. A. 
(N. S.) 768 and note; 27 R. C. L. 634; 39 Cyc. 2110. This latter view 
seems the correct one on principle, 3 Sedgwick, Damages, 9th Ed., 
p. 2121. — Minnesota Law Review.] 



